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MARTHA ANN GATES,
Petitioner,
VS. Case No. 05-2403
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RECOMVENDED ORDER

Pursuant to Notice a hearing was held on Cctober 3, 2005,
before the Honorabl e Di ane C eavinger, Adm nistrative Law Judge,
Di vision of Adm nistrative Hearings, in Quincy, Florida.

APPEARANCES

For Petitioner: Marie A Mttox, Esquire
Marie A. Mattox, P.A
310 Bradf ord Road
Tal | ahassee, Florida 32303

For Respondent: Deborah S. Mnnis, Esquire
Ausl ey and McMul | en
Post O fice Box 391
Tal | ahassee, Florida 32302

STATEMENT OF THE | SSUE

The issue in this case is whether the Respondent committed
an unl awful enpl oynment practice against Petitioner based on race

or otherw se violated Chapter 760, Florida Statutes.



PRELI M NARY STATEMENT

On Cctober 11, 2004, Petitioner, Martha Ann Gates, filed a
Charge of Discrimnation agai nst Respondent, Gadsden County
School Board. The Charge of Discrimnation alleged that
Respondent discrim nated against Petitioner based on her race
when the Board failed to hire Petitioner for a Site Coordinator
position under its 21st Century Grant program On March 25,
2005, the Florida Comm ssion on Human Rel ati ons (FCHR) entered
its Notice of Determ nation: No Cause on Petitioner’s Charge
and advi sed Petitioner of her right to file a Petition For
Relief in this matter. On April 25, 2005, Petitioner filed a
Petition for Relief against Respondent. The Petition
essentially alleged the sane act of discrimnation as the
original Charge of Discrimnation. The Petition For Relief was
forwarded to the Division of Adm nistrative Hearings. The one-
vol une Transcript was filed on Cctober 21, 2005.

At the hearing, Petitioner testified in her own behal f and
presented the testinmony of four w tnesses. Additionally,
Petitioner offered ten exhibits into evidence. Respondent
presented the testinony of one witness and offered nine exhibits
i nto evidence.

Petitioner and Respondent filed Proposed Recommended Orders

on November 29, 2005.



FI NDI NGS OF FACT

1. Petitioner, who is Caucasian, was enpl oyed by the
Gadsden County School Board as a teacher in 1972. Since that
time, other than an absence of three years, she taught in the
Gadsden County School system for 29 years.

2. Petitioner graduated from F orida State University
(FSU) in 1971 with a bachelor of science degree in elenentary
and early childhood education. 1In the early 1980’ s she obt ai ned
a nmaster of science degree from FSU in reading-K-12 and | anguage
arts. She al so had continuous in-service training over the 29
years she taught in Gadsden County.

3. Petitioner has certifications to teach in English and
| anguage arts and has received recognition as a teacher fromthe
Nat i onal Board. Such National Board recognition signifies that
Ms. Gates is considered an “outstanding” teacher in her area of
specialization. Additionally, at the tine of her recognition by
the National Board, Ms. Gates was one of only 1500 teachers
nati onwi de to receive this honor

4. Petitioner taught sixth grade with the majority of her
time spent as a reading instructor working with at-risk children
i n Gadsden County.

5. Petitioner was the reading instructor for both the
Quincy Mddle School until it closed and then for the Carter-

Parranore M ddl e School. She continued in that position until



Carter-Parranore cl osed and the school was noved to Shanks
M ddl e School. Wiile at Carter-Parranone, Petitioner began
wor king with Edna Hussei n-Forehand, a fell ow Gadsden County
School Board enpl oyee, doing Saturday tutoring/ nentoring for
chil dren who needed extra support and hel p i n reading.

6. The Saturday program provi ded one-on-one instruction
for at-risk children and eventually became known as the Hel p One
St udent To Succeed (HOSTS) program In fact, Petitioner hel ped
bring HOSTS to the Gadsden County School system

7. The HOSTS programwas a prescribed instructional
readi ng and | anguage arts programthat paired students with
parents in order to pronote reading through nmentoring. It was
hel d during the school day. Data collection and conpilation of
the program s inpact were required.

8. In 1998 or 1999, Petitioner becane the site facilitator
for the HOSTS program at her school. In that capacity, she
worked with at-risk children, including children who were
scoring bel ow average on standardi zed tests. She provided
| esson plans and help to the volunteers in the program NMbre
than that, Petitioner was instrunental in the program s success
and helped in the program s receiving a National Exenplary
Status award. The award was based on the success of the program
in achieving positive academ c and attitudinal results and in

reduci ng the nunber of disciplinary referrals for the children



who participated in the HOSTS program Cearly, Ms. Gates had
been invol ved in disciplinary decisions and in maintaining
discipline in the classroom for sone 29 years. She was al so
involved in disciplinary matters in the HOSTS programand in the
Sat urday nentoring program

9. After her success in the HOSTS program and prior to
Sept enber 2003, Ms. Gates, along with a handful of other
enpl oyees of Respondent, spearheaded the effort to bring the
21st Century Grant programto the Gadsden County School system
The Grant program was a partnership between the Gadsden County
School Board and another conmmunity entity. The program was
of fered after school, beginning each school day around 3:00 to
3:15 p.m It served at-risk children simlar to the children
Ms. Gates had been teaching and hel pi ng throughout her career.
G ven her teaching career and her voluntary efforts to help
children succeed, Ms. Gates clearly believed in the G ant
program and in helping a difficult population of children to
succeed.

10. In 2003, The Board advertised for five part-tine Site
Coordi nator positions for the 21st Century G ant program The
positions were | ocated at select schools in Gadsden County,

i ncl udi ng Shanks where Petitioner taught. The advertised

qual i fications were:



1. Bachelor of Science degree or higher
with a Masters’ degree preferred.

2. Supervisory skills.

3. Know edge of the Gadsden County School
District’s operations and procedures.

4. Ability to work with children, adults,
communi ty nmenbers and parents.

11. Essential Job Responsibilities listed in the
adverti senent were:

1. Organi ze and Supervi se the deci sion-
maki ng process.

2. Provide clear direction and support to
teachers and staff.

3. Make clear job responsibilities and
roles for all staff.

4. Supervise care and nai nt enance of
comunity center schools, equi pnent and
property.

5. Coordinate center schedul e.

6. Assist ProgramDirector in periodic
reviews of staff performance.

7. Monitor collection and mai ntenance of
student records and progress.

8. Revi ew program performance through on-
goi ng assessnents and provi de feedback to
Program Di rector.

9. Coordinate facilities and supervise
extra-curricular activities.

10. Facilitate comunication anong staff,
parents, students, and comunity.

11. Investigate and docunent all related

i nci dent s.

12. Assist Program Director in on-going
assessnent to ensure quality inplenentation
and success in activities that 1) inprove
students’ mastery of academc skills .

t hrough i ndi vi dual i zed assi stance, 2) reduce
juvenile risk-taking behaviors and pronote
healthy |ifestyles through quality, fun
after school and sumrer prograns, and 3)
strengthen famlies through increased
parental participation in their child s
acadeni ¢ and soci al success and through



extended | earni ng prograns addressing adult
needs.
13. Special projects .

12. The posted Vacancy Announcenent, as well as the
application for these positions, also required three references.
However, nost of the applicants were district enployees who had
references on file with the Board. Such filed references were
accepted by Respondent as neeting the references required by the
posted Notice of Vacancy and the application. Therefore,
failure to submt references with the application did not
disqualify the applicant. There was no evi dence that acceptance
of already-filed references in this application process was
unreasonable or a pre-text to pronote job applicants who did not
submt references with their applications. |ndeed, severa
applicants did not submt such references.

13. Van Riggins, a forner enployee of Respondent, was the
Director of the 21st Century Grant program M. Riggins is
African-Anerican.

14. In Septenber 2003, Ms. Gates applied for the Site
Coordi nator position for the 21st Century G ant program | ocated
at Shanks, where she knew the children the program woul d serve.
At the tinme of her application, she had been working with the
type of children served by the Gant programfor about 26 years.
Additionally, the programwould overlap with the readi ng program

Ms. Gates taught on Saturdays. She submtted the three required



reference forns with her application. Each of her letters of
reference shows that Petitioner was considered by her

supervi sors and peers as “excellent” or “good” in her
performance with Respondent.

15. Unquestionably, Petitioner net the qualifications for
this position. |In fact, Petitioner had extensive experience in
every category of the essential job responsibilities for this
position and was already performng simlar duties in the
various positions she held at the tine of her application.

16. The interview panel for the site coordi nator positions
consi sted of Vann Riggins; Tammy McGiff Farlin, African-

Ameri can and t hen Coordi nator of the HOSTS program Maurene
Daughan, Caucasi an, then Grant Coordi nator for the Board; and
Ann Tayl or, Caucasi an.

17. In addition to Petitioner, other applicants for the
five positions were Carla Glvin, African-Anerican; Debby
Thonpson, Caucasi an; Doris Jean Bl ack, race unknown; Rayford E.
Blitch, Caucasian; Cedric Fabian Chandl er, African-American;

I rene Ford, African-Anerican; Mchelle Denise Tayl or, African-
Anerican;, and Marshall Lewis WIlians, African-Anmerican. Debby
Thonpson limted her application to the position avail able at
Chat t ahoochee El enentary School. M. Gates and Carla Gl vin
limted their applications to Shanks. |Irene Ford preferred the

position at Shanks, but did not Iimt her application to a



specific school. Doris Black limted her application to Shanks,
Chat t ahoochee El enentary, East Gadsden El enentary and a school
in Geensboro. Cedric Chandler |imted his application to
Stewart Street Elenmentary School. Marshall Wllians limted his
application to Havanna M ddl e School. The other applicants did
not limt their applications to a position at a specific school.
Thus, the applicants conpeting for the Shanks position were
Ms. Gates; Carla Galvin, the successful applicant; Doris Bl ack;
Rayford Blitch; Irene Ford;, and Mchelle Tayl or.

18. Carla Galvin had a bachelor’s degree in education.
She did not have a master’s degree. She held a Florida teaching
certificate in mddle grade English. She had taught school
since 1988 and had about 15 years’ teaching experience. She
occasionally volunteered for the Saturday reading program The
evi dence did not show that Ms. Galvin often hel ped at the
Sat urday program Nor did the evidence show that Ms. Gl vin had
t he extensive experience of Petitioner. As a teacher, she
worked with sone at-risk children. M. Glvin was al so
nom nated for District Teacher of the Year and was one of the
finalists for that award. M. Glvin was qualified for the
position of Site Coordinator.

19. Doris Black held a Florida teaching certificate in
el enentary education and varying exceptionalities. She was an

exceptional student education (ESE) teacher at Shanks and had



been working with ESE and at-risk children for over 20 years.
The evidence did not show what col | ege degree Ms. Bl ack had
obt ai ned. She was qualified for the position of Site
Coordi nator. However, her qualifications are not at issue here.
20. Rayford Blitch had an inpressive resune since, during
hi s 30-year career, he had been a gui dance counsel or, school
psychol ogi st, and school principal in high school and adult
education in Gadsden County. He had extensive adm nistrative
experience. M. Blitch held a teaching certificate in
adm ni stration, adult education, guidance counseling, school
princi pal, school psychol ogi st and school social work. He held
a bachel or’s degree in crimnology, special education and
adm nistration. He was experienced in testing and docunentation
of programs. However, he had retired in 2001 and the conmittee
menbers were concerned about his ability to re-integrate into
t he school system and his general conmtnent to the program
The conmttee’ s concerns were vague, but did forma reasonabl e
basis for not reconmending M. Blitch for the position of Site
Coordi nator at Shanks. The evidence did not denonstrate that
the conmmttee’ s rationale was a pre-text for racial
di scrim nation.
21. Irene Ford held a Florida teaching certificate in
el enentary education. The evidence did not denonstrate the

Batchel or’ s degree she had attained in college. M. Ford began

10



teaching in 1967 and had taught for about 36 years. She had
retired fromthe Gadsden County school systemin 2003. The
commttee, generally, scored Ms. Ford | ower than either
Petitioner or Ms. Galvin. Her qualifications are not at issue
here.

22. Mchelle Taylor held a Florida teaching certificate in
m ddl e grade social studies. She held a bachelor’s degree in
soci ol ogy and psychol ogy and a Master’s degree in political
sci ence-public adm nistration. She had been teaching since 1993
and had about 10 years’ experience as a teacher. Her
gqualifications are not at issue here.

23. Al the applicants were interviewed for the Site
Coordi nator positions by the commttee. During the interview
process, the applicants were all asked the sane set of pre-
est abl i shed questions. There were no specific questions
regardi ng student discipline. However, discipline was an
i nportant aspect of the position. One of the questions asked of
applicants was to relate any additional strengths the applicant
bel i eved he or she had for the position.

24. During her interview, Ms. Gates in listing her
strengths, volunteered that she did not |like to discipline
students. Although this was not one of the interview questions,
Ms. Gates’ statement was noted in the interview notes of three

of the four commttee nmenbers. Ms. Gates was never asked to
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qgualify her statenent nor to explain what she nmeant. At no tine
did Petitioner ever state during her interview or at any other
time that she could “do everything except handle discipline,” as
M. R ggins indicated in his affidavit to FCHR during its
i nvestigation of this matter.

25. M. Rggins, the only interview conmttee nenber
mar king Ms. Gal vin higher than Ms. Gates, did not wite anything
on his interview package about any discipline coments made by
Ms. Gates. However, the comment was noted in his mnd and
brought up during the discussion follow ng conpletion of all the
scoring and interviews.

26. After the interviews, the commttee nenbers
i ndependent |y scored each application. Petitioner received the
foll owi ng scores from each of the persons sitting on the

interview commttee:

Conmi t t ee Menber Score
Ann Tayl or 33+
Maur i ne Daughan 18
Tamy McGiff Farlin 14. 5+
Vann Ri ggi ns 16+
TOTAL SCORE 81.5

27. Carla Galvin received a | ower overall score than

Ms. Gates fromthe interview Committee. Ms. Galvin scored as

foll ows:

12



Conmmi ttee Menmber Score

Ann Tayl or 25. 5+
Maur i ne Daughan 14+
Tamry MGiff Farlin 11+
Vann Ri ggi ns 21+
TOTAL SCORE 71.5

28. Three of the four panelist scored Ms. Gates higher
than Ms. Galvin. M. R ggins scored Ms. Galvin higher than
Ms. Gates.

29. Scores alone were not determ native of the conmmittee’s
ultimate recommendati on of an applicant for a position. As
i ndi cated, the conmttee discusses each candi date and consi ders
any other information or opinions of commttee nmenbers regarding
the applicants. At least two of the commttee nmenbers had known
Ms. Gates for many years, had worked with her and had a high
regard for her abilities as a teacher and her dedication to
inmproving at risk children. M. Riggins knew of both Ms. Gates
and Ms. Galvin, but did not have any know edge specific to
ei ther applicant other than he felt they were both good
teachers. The other conmttee nmenbers were slightly nore
famliar wwth Ms. Glvin and recogni zed that she was a good
teacher. As with Ms. Gates, they assuned Ms. Galvin could
di sci pline students, since she had been teaching for a nunber of

years and discipline is part of the job.

13



30. During the group discussions of the applicants,

M. Riggins raised concern about Ms. Gates’ statenent that she
did not |ike discipline. He noted that discipline was an

i mportant concern at all the Gant site |locations since the Site
Coor di nat or woul d be the only authority figure on |ocation and
woul d be responsible for handling any disciplinary problens that
m ght arise. There would be no principal or backup

adm ni strator to help the Site Coordi nator maintain discipline
or handle a problemthat m ght arise. Although vague and based
nmore on intuition, M. Riggins felt that Ms. Galvin could
“control the whol e operation better” froma discipline
standpoint. The evidence did not show that M. Riggins’ concern
was a pre-text for racial discrimnation. In this instance,
committee nenbers gave M. Riggins opinion about the ability of
the candidates in fulfilling the duties of the Site Coordi nator
great wei ght since he was the director of the Grant program

The group reached a consensus that Ms. Gal vin was the better
candi date for the position and unani nously reconmended her for

t he Shanks position.

31. Qut of five Site Coordinator positions to be filled,
only one position was filled by a white applicant, Debby
Thonpson. However, this fact does not denonstrate that the
commttee nenbers were notivated by race in recomendi ng

Ms. Gates for the Shanks position.
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32. Admittedly, Ms. Gates would seemto be the best
candi date and the fact that she was not recommended for the
Shanks position caused her to | eave the Gadsden County School
System and cost the School System an excellent teacher and
mentor. However, the majority of the duties and
responsibilities of the 21st Century Site Coordi nator position
did not involve being in the classroomand invol ved only
occasi onal nmentoring. The duties were nostly admi nistrative
and, since this was a new program the director, M. R ggins,
was the person nost aware of the nature of the position which he
woul d oversee. M. Riggins concerns over discipline were
sufficient to overcone the higher score of at |east two
commttee nmenbers and his regard for Ms. Gates. Deference by
the racially-m xed commttee to his concern over Ms. Gates’
ability to discipline was not unreasonable and not shown to be a
pretext for racial discrimnation. Therefore, the Petition For
Rel i ef shoul d be di sm ssed.

CONCLUSI ONS OF LAW

33. The Division of Adm nistrative Hearings has
jurisdiction over the parties to and the subject matter of this
proceeding. 8 120.57(1), Fla. Stat. (2005)

34. Under the McDonnell Douglas framework, the Petitioner

has the burden to establish by a preponderance of the evidence

an inference of discrimnation by establishing a prinma facie

15



case. MDonnell Corp. v. Geen., 411 U S 992, 802, 93 S C.

1817,36 L. Ed. 2d 668 (1973). Once the Petitioner has

established the elenents of a prina facie case, the burden of

going forward with the evidence shifts to the enployer to
articulate a non-discrimnatory basis for its enploynent action.

Texas Dept. of Community Affairs v. Burdine, 450 U S. 248, 253,

101 S. . 1089, 67 L. Ed. 2d 207 (1981). |If the enployer neets
this burden, the Petitioner nust show by a preponderance of the
evidence that the proffered reason was pretextual or otherw se

notivated by unlawful reasons. St. Mary’'s Honor Center v.

Hi cks, 509 U.S. 502, 511, 112 S. Q. 2742, 125 L. Ed. 2d 407
(1993). At all times, the ultimate burden of proof remains with
the Petitioner and even if the Petitioner succeeds in

di screditing the enployer’s proffered reasons, the trier of fact
may concl ude that the enployer did not intentionally

di scrim nate against the Petitioner. Reves v. Sanderson

Pl unbing Prods., Inc., 530 U S. 133, 148, 120 S. C. 2097, 147

L. Ed. 2d 105 (2000).

35. In order to establish a prina facie case, the

Petiti oner nust denonstrate that:

(i) she belongs to a protected cl ass;

(ii) she was qualified for and applied for
a position that the enployer was seeking to
fill;

(iii) despite her qualifications, she was
rej ected; and

16



(iv) the position was filled with an
i ndi vidual outside the protected class.

McDonnel | Dougl as, supra

36. In this case, Petitioner has established that she is a
menber of a protected class, that she was qualified for and
applied for the Shanks Site Coordi nator position, that despite
her qualifications she was rejected, and that the position was
filled by an individual outside the protected class, i.e., Carla

Glvin. Therefore, Petitioner has established a prinma facie

case of discrimnation based on her race. See Vessels v.

Atl anta | ndependent School System 408 F.3d 763 (11th Cr.

2005) .

37. Having established a prinma facie case, Respondent has

the burden to articulate a legitimte non-discrimnatory reason
for its failure to hire Petitioner for the Shanks Site
Coordi nator position. As indicated, the burden of proof on the

Board is one of production and not of proof. Texas Departnent

of Community Affairs v. Burdine, 450 U S. 248, 257-58, 101 S

. 1089, 1096; St. Mary's, supra.; and Burdi ne, supra

38. In this case, the Board articulated a |legitimate non-
di scrimnatory reason for the decision to not hire Ms. Gates for
t he Shanks position. The Board s articul ated reason through the
interview commttee was that Ms. Gates identified herself as

sonmeone who did not Iike to discipline students. M. Gates’

17



statenent raised concerns primarily with the program Director
and eventually with all the conmttee nenbers that she was not
the best applicant to fill a position where the successful
applicant would be the only adm nistrator on-site and woul d be
responsi ble for maintaining discipline of the students. The
fact that the commttee nenbers deferred to M. Riggins on the
di sci plinary issue, even though they assunmed both Ms. Gates and
Ms. Galvin could and did discipline students as teachers, was
reasonabl e since the director was in the best position to know
what duties he expected the Site Coordinator to perform Even

t hough Ms. Gates was arguably better qualified for the position,
gi ven her years of experience, such experience does not overcone
or denonstrate the illegitimcy of the rational e discussed by
the conmttee and this racially-mxed conmttee' s decision to
recommend Ms. @Glvin. Further, the evidence did not show that
the difference in qualifications between Ms. Gates and

Ms. Galvin was so significant that a reasonable, inpartial
person could not have chosen Ms. Galvin over Ms. Gates.

Al exander v. Fulton County, 207 F.3d 1303, 1340 (11th Gr.

2000). CGofield v. Goldkist Inc., 267 F.3d 1264, 1268 (11th Cir.

2001).
39. “[D]isparities in qualifications are not enough in and
of thenselves to denonstrate discrimnatory intent unless those

disparities are so apparent as virtually to junp off the page
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and slap you in the face.” Lee v. GIE Florida, Inc., 226 F.3d

1249, 1254 (11th Cir. 2000) (quoting Deines v. Texas Dep’'t of

Protective and Regulatory Servs., 164 F.3d 227, 280 (5th Cr.

1999). In the instant case, the disparity in the qualifications
between Ms. Gates and Ms. Galvin is not so dramatic, given the
ot her consi derations di scussed above that a reasonable fact-
finder could infer discrimnation based on such disparities in
gualifications. Both candidates were qualified, both were

consi dered good teachers. In short, there was no substantia

evi dence to denonstrate that Respondent’s articul ated reason was

pretextual. See Cooper v. Southern Co., 390 F.3d 695, 725 (11lth

Cir. 2004); Bass v. Bd. O County Comm ssioners, 256 F.3d 1095,

1108 (11th G r. 2001). Therefore, the Petition For Relief
shoul d be di sm ssed.

RECOMVIVENDATI ON

Based on the foregoing Findings of Fact and Concl usi ons of
Law, it is RECOMVENDED t hat:

The Fl orida Comm ssion on Human Rel ations enter a Fina
Order finding that no unlawful enploynent practice occurred and

dism ssing the Petition For Relief.
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DONE AND ENTERED this 13th day of February, 2006, in

Tal | ahassee, Leon County, Flori da.

QM %ﬂﬂyﬁl
DI ANE CLEAVI NGER
Adm ni strative Law Judge
Di vision of Adm nistrative Hearings
The DeSoto Buil di ng
1230 Apal achee Par kway
Tal | ahassee, Florida 32399-3060
(850) 488-9675  SUNCOM 278-9675
Fax Filing (850) 921-6847
wwwv. doah. state. fl.us

Filed with the Cerk of the
D vision of Adm nistrative Hearings
this 13th day of February, 2006

COPI ES FURNI SHED,

Ceci| Howard, General Counsel
Conmi ssi on on Human Rel ati ons
2009 Apal achee Par kway, Suite 100
Tal | ahassee, Florida 32301

Deni se Crawford, Agency Cerk
Conmi ssi on on Human Rel ati ons
2009 Apal achee Parkway, Suite 100
Tal | ahassee, Florida 32301

Marie Mattox, Esquire

Law O fice of Marie A Mattox, P.A.
310 East Bradford Road

Tal | ahassee, Florida 32303

Deborah Stephens M nnis, Esquire
Ausl ey & MMl | en, P. A

Post O fice Box 391

Tal | ahassee, Florida 32302
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NOTI CE OF RI GHT TO SUBM T EXCEPTI ONS

Al parties have the right to submt witten exceptions within
15 days fromthe date of this recormended order. Any exceptions
to this recomended order should be filed with the agency that
will issue the final order in this case.
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